APPROVED CHAPTER

APR 05 174 6 2 4
: | STATE OF MAINE BY GOVERNGR PUBLIC LAWY
' IN THE YEAR OF OUR LORD
TWO THOUSAND AND TWO

H.P. 330 - L.D. 420

An Act to Strengthen Energy Conservation

Emergency preamble. Whereas, Acts of the Legislature do not
become effective until 90 days after adjournment unless enacted
as emergencies; and

Whereas, funds for conservation programs have been collected
pursuant to existing law and there is an immediate need to put 1in
place changes to the law in order to ensure efficient and
effective use of those funds; and

Whereas, in the judgment of the Legislature, these facts
create an emergency within the meaning of the Constitution of
Maine and require the following legislation as immediately
necessary for the preservation of the public peace, health and
safety; now, therefore,

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 5 MRSA §3305-B, sub-§§2 to 5, as enacted by PL 1999, c. 336,
§2, are repealed.

Sec. 2. 35-A MRSA §3153-A, sub-§1, JE, as amended by PL 1999, c.
398, Pt. A, §58 and affected by §§104 and 105, is further amended

to read:
E. Transmission and distribution wutility financing or
subsidization of capital improvements undertaken by
ratepayers to conserve electricity used by the ratepayers in
the future. This paragraph applies to future programs for
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utility financing of energy conservation or load management
as long as the goal of such programs 1is to economically
defer or eliminate the need for transmission and

distribution plant upgrades. In addition to programs
undertaken pursuant to this paragraph, programs may be
. : undertaken pursuant to section 3233 3211-A to achieve goals

other than that identified in this paragraph;

, Sec. 3. 35-A MRSA §3211, as repealed and replaced by PL 1999, c.
336, §3, is repealed.

Sec.4. 35-A MRSA §3211-A is enacted to read:
<A. vation progra
1. Definitions. As used _in this section, unless the

context otherwise indicgates. the following terms have the
Wi m i

A. "Administrative costs" means costs of the commission
that are funded pursuant to and associated with the
implementation of this section, including, but not limited
to, costs of vprogram planning and evaluation, c¢osts of

urin r Xper a with ¢
formation and administration and costs of monitoring and
i j ntr i ions.
B. "Administration fund" means the conservation
administration fund established by the commission pursuant
C. "Available funds" means funds available in the program
fund.
D. "Conservation programs" means prodgrams developed by the
commission pursuant to this section designed to reduce
ineffici rici
E. "Prior conservation efforts" means programs to promote

conservation undertaken at the direction or with the
authorization of the commission prior to March 1, 2002,

F. "Program fund" means the conservation program fund
established by the commission pursuant to subsection 5.

G. "Service provider" means a public or private provider of
. energy conservation services or an entity selected by the
commission to contract with such providers or otherwise
. arrange the delivery of conservation programs.
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H. "Total copnservation expenditures" meang expenditures of
a transmission and distribution wutility associated with
prior conservation efforts plus assessments paid by the
utility pursuant to this section.

2. Programs, The commission shall develop and, to the
extent of available funds, implement conservation programs in
accordance_ with this section. The commission shall establish
and, on a schedule determined by the commission, revise
obiectives and an _overall energy strategy for congervation
programs. Conservation programs implemented by the commission
must be consistent with the objectives and an overall energy
strateqy developed by the commission and be cost effective, as
defined by the commissjon by rule or order. In defining "cost
effective," the commission may consider the extent to which a
program promotes sustainable _economic development or reduces
environmental damage to the extent the commigsion can quantify or
otherwise reasonably identify such effects.

A, The commission shall c¢onsider, without limitation,
conservation programs that:

(1) Increase consumer awareness of cost-effective
options for conserving energy:;

(2) Create more favorable market conditions for the
increased use of efficient products and services: and

{(3) Promote sustainable economic development and
reduced environmental damage.

B. The commission shall:

(1) Target at_ least 20% of available funds to programs
for low—income residential consumers, as defined by the
commission by rule:

(2) Target at least 20% of available funds to programs
for gsmall business consumers, as._ _defined by the
commission by rule: and

(3) To the greatest extent practicable, apportion
remaining available funds among customer Jroups and
geographic areas in_a_ manner that allows all other
customers to  have a reasonable opportunity to
participate in one or more conservation programs.

C. The commission shall held at Jleast one public hearing
and invite, accept, review and consider comments and
suggestions from interested parties prior %o adopting or
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substantially reviging conservation programs or the

.

v v 11 stra rvati rams.
D, The commission shall monitor conservation planning and
_ v n iviti j he region un he
. country,
E. The commission shall implement c¢onservation programs by

contracting with service providers in accordance with
subsection 3.

F, The commission shall monitor and evaluate the delivery
of conservation programs by service providers and assess the

cost-effectiveness of programs in meeting the objectives and
overall strategy established by the commission.

G, The commission, to the extent possible, shall coordinate
its efforts with other agencies of the State with
energy-related responsibilities.
H. The commission shall secure sufficient technical and
n i-n :
(1) Contracting with appropriate entities with
relevant expertise and experience:
(2) Establishing one or more advisory groups composed
wi v ] n i : or

(3) Any other reasonable means developed by the
o : ,

I. The commission may coordinate its efforts under this
section_  with similar efforts in other states in the
northeast region and enter into agreements with public
agencies or other entities in or outside of the State for
joint or cooperative conservation planning or conservation
program delivery, if the c¢commission finds that such
coordination or agreements would provide demonstrable
penefits to citizens of the State and be consistent with
this section, the conservation programs and the objectives
and overall strateqy for_ the conservation programs.

3. Implementation. The commission shall seek to implement
the delivery of conservation programs in all regions of the State
on_an equitable basis and to citizens at all income levels. The
commission may arrange the delivery of c¢onservation programs by

. contracting with service providers. The commission shall select
service providers in accordance with this subsection.
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A, Th mmission shall rvi vi r hrough

competitive bidding process.
i 1 h commissi all
velopmen f r ur in r n
w ivin r n -
service providers.
C. Notwithstanding paragraph A:
ion m 1 vi vider for
one or more conservation programs without employing a
itive iddin r s if iggsion finds
h ' ion of th rvi vider will promot
h ici n £f iv iv f nservation

programs _anpd is consistent with the objectives and
overall strategy of the congservation programs: and

(2) TFor the delivery of conservation programs to 1low-
income residential consumers. the commission, without
i m itiv i i m iliz
the delivery system for the Weatherization Assistance
w=1i me Persons P mini r hr
United States Department of Energy and the network of
for-profit and not-for-profit entities who have held
contracts with transmission and distribution utilities
to deliver conservation services to low-income and
resi mers.

Notwithgtanding Title 5, sectjon 1831, the commission is not
subject to rules adopted by the State Purchasing Agent in

rvi roviders n hi i Th
c 1551 rul ishi r ur v in
the selection of service providers under this subsection. The

commission shall consult with the State Purchasing Agent in
developing the rules. :

ing level. Th i ipn shall a mission
and digtribution wutilities to c¢ollect funds for conservation
programg and administrative c¢osts in accordance with this
subsection. The amount of all assessments by the commission
under this subsection plus expenditures of a transmission and
distribution utility associated with prior conservation efforts
must result in total congervation expenditures by each

transmission and distribution utility that:

A. Are based on the relevant characteristics of the
transmission and distribution utility's service territory,

including the needs of customers;
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B. D o) Xce .15 ¢ kilow ~hour;

C. Are no less than 0.5% of the total transmission and
istri i reven f he n_an istri
1 - i

D, Are proportionally equivalent to the total congervation
expenditures of other transmission and digtribution
utilities, unless the commission finds that a different
ammount is justified: however, _any increase in an assessment
on a transmission and distribution wtility by the commission
must be based on factors other than the achievement of
proportional eguivalency.

5 rvation r fund. mmission 1
establish a conservation proaram fund to be used solely for
ngervation

A. Th c j i hall i 1 llecte
Dursuant to this sectlon. other than funds deposited in the
ministrati h n

B. Anvy interest earpned on funds in the program fund must be
credited to the program fund,

C. Funds not spent in any fiscal yvear remain in the program
fund to be used for conservation programs.

D. The commission may apply for and receive grants from
state, federal and private sources for deposit in the
program fund and also may deposit in the program fund any
grants or other funds received by or from any entity with
which th j ] n n

to this section if the commission determines that receipt of
those funds would be consistent with the purposes of this
section. If the commission receives any funds pursuant to
this paragraph., it shall establish a separate_account within
the program fund to receive the fundg and shall keep those
funds and any interest earned on those funds segregated from
other funds in the program fung.

. n vation admini ion fund. mmissi 1
establish a conservation administration fund to be used solely to
defray administrative cogts. The commission annually may deposit
funds collected pursuant to_ this section into the administration
fund up to a maximum in any fiscal year of $1,300,000. Any
interest on funds in the administration fund must be credited to
the administration fund and _any funds unspent in any fiscal year
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mu ither remain in inistration use

defr administrativ s or b ransferr the pr fun

7 i n vati herwi
directed by the commisgion, transmission and distribution
tiliti hall ntin minister rac i with
prior congservation efforts Such contracts may not be rgnewed

ut111t1es 1n a manner that results in anv 1ncreased expendltures

associated with those contracts.

nr i f an riate
i rior rvation
ffor th mmigssion shall adj i i latin 0
i i ini ion f h ntra he
transmission an ibutij 113
I h i i £f iv ate of t
ion i i i mmercial
rhitration in rdance with i h
contract shall select an arbitrator who is not a current emplovee
of r ity h 1 a_3rd
arbitrator., If the arbitrators _can not aaree on the 3rd
arbi i h mmigssi 1i of
gt least 3 arplgrgtg rs have no g;gv1ous or currgnt interest
in the ntr 1 h v ecial
com i with the t matter
inveolv i j mmi ion hall c¢
itr r from amgn he rsons on th i vi the
i After heir lection i 1 romptl
he i rover ur n
American Arbi ion A iati £ mmercial
arbitration ) i h 1 nflict with
n r ral rules tabli i ion or licable
rovigsion f the law f thi i i ion, th
arbi i itr r hall submi ) isjion h
commission,
A. The c¢ommission shall accept or reject the decision
wi i i mission ission
regquires additional time., in which case it may extend its
review for another 30 days.

B. If the commission does not reject the decision within 30
days or, if it extends its review period an additional 30

a within 6 avs, the decisj i m
C. If the commission rejects the decision, the commission
hall judicate th
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A decision by the commission under this subsection, including a
decision by the arbitrators that is deemed accepted by the
commission pursuant to paragraph B, is enforceable in a court of
law.

. recov T issi h incl 11

asseszsments under this section in the rates of transmigsion and
distri i iliti

n shall rul n ar to
implement this secgtion. Rules adopted under this section are
routine technical rules as defined in Title S, chapter 375,
subchapter ITI-A,

11. R r Th mmi j D r lst of
each i0] j i f h Legi r
having durisdiction over wutilities and energy matters. The

report must include:

A A ipti i h commission
hi ion i i i i f 11

vati ramg i m i i 2 month
nservation rograms that h lan

the commigsion determines the cost effectiveness of eac
conservation program and its assessment of the cost

£ff iven f rograms i i h rior 12
months:

B. An accounting of:
(1) Agsessments made on each transmission and
1] ¥ : 13 ” : 0 = urin
h rior 1 m i men i
the next 12 months;

2 i in and Xpen rom h
program fund during the prior 12 months and projected
i i ndi r r m_fun

(3) The amount and source of any grants or funds

d in th rogram n i
paragraph D during the previous 12 months and the
roject moun an urce of h_ fun urin

the next 12 months; and

(4) Total deposits into and expenditures from the
administrat]j n rin t j month n
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-projected deposits into and expenditures from the
mini i fund rin n nths; an

C. Anvy recommendations for changes to law relating to energy
conservation., -

Sec. 5. PL 1997, c. 316, §5, as amended by PL 1997, c. 558, §2, is
further amended to read:

Sec. 5. Conservation and qualifying facility contracts. All existing
contracts and agreements in effect as of March 1, 2000 between
electric utilities and energy resource providers, including but
not limited to qualifying facilities, continue in effect
notwithstanding any other provision of this Act, and the rights
of the parties to these contracts and agreements may not be
abrogated or diminished as a result of implementing this Act.

All existing electric utilities shall provide each
qualifying facility, each party to a contract entered into solely
for the purpose of restructuring a contract with a qualifying
facility except an affiliated interest and each demand-side
management or conservation provider, broker or host with whom it
has contracts as of March 1, 2000 the option to have the contract
or contracts:

1. Retained by the transmission and distribution utility
if it 1is the same legal entity as the electric utility that
entered into the contract or contracts; or

2. Assigned by the existing electric wutility to the
transmission and distribution utility if it exists as a distinct
legal entity after implementation of the provisions of this Act.

If contracts with qualifying facilities in existence on
March 1, 2000 contain provisions for the simultaneous purchase of
energy, or energy and capacity, by an electric utility from a
qualifying facility and by a gqualifying facility from an electric
utility, the transmission and distribution utility shall continue
to sell at retail all transmission and distribution services to
the qualifying facility, including the transmission of any
energy, or energy and capacity, the qualifying facility may
obtain in the competitive market. In the case of each such
qualifying facility contract and--each -demand-side-~-managemet--or
conservation—-conkraek assigned or retained as provided for in
this section, any requirement pursuant to the contract that the
qualifying facility or customer e#-host--bHnplementing-demand-gide
maRagement - O - conservation -measures remain a customer of the
electric utility that was an original party to the contract or
any requirement pursuant to the contract to purchase a certain
amount of electricity from that electric utility is deemed to be
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fully satisfied by the qualifying facilityy 9r customery-er-hest
(a) remaining a customer of the transmission and distribution
utility that has retained the contract, or to whom it has been
assigned pursuant to the option provided for in this section, (b)
receiving any such required amounts of electricity by making
purchases in the competitive energy market, and (c¢) receiving
such purchases over the facilities of +the transmission and
distribution utility. The - £y-aaefid 664 08- -k —G sk ribirbion —dkddiEy
shall--Jrake - - PAYHCAL S~~~ Fegquired — - undey- ~-aRy - - Suoh---demand-s rde
management - of—-conservati-on contracts-0r-£hig~Act--and-is-enkitled
to-eolleet-those payments H4n-rotes and charges -ag-provided-for-in
the-Maine-Revised-Staktutesr-Fitle-35-A+

e egisl r inds th e i ntracts
relatin rogram rom rvati
i i wi hori i f
i i i 7 h f iv
hi rior h r i ri
in r h v itur £ nerati ission
and_distribution utilities and the creation of a real-time market
in New Endgland for the purchase and sale of electricity and that
th significan legal hysi i i in the
1 ric in r j if ertain changes in r
un whi ini interpreted.
Therefore, th Public Utilities Commission and a;bitratgrs shall
h lished in thi ar ing an
ggnt;agt d;sgutgs pur sgan: to _th e Malng Revi sgd Statutgﬁ. Title
wi in
v' i i - ntr r
promote conservation undertaken at the direction or with the
i i h mmi ion prior 7 _an
admlnlstered subsequent to March 1, 2000 is deemed to be
rf Wi m h n i
the reject ubject to h r least
amount specifically required by the contract the electric
co mpt i facili at which th i i i lled in
compari i mption that would hav for
th installati rod r rdl f f
electricity used by the facility; (b) the demand-side management
r nservati f h sam n
nature as those originally installed; even if not identical to
h = . * h P - o

was installed remaing interconnected with the transmission and
digtribution utility's system:; and (d) if the contract requires a
specific minimum kilowatt-hour gquantity of electricity to be
purchased through the transmission and distribution utility, such
purchases are made. However, all other terms and provisions of
the contract not related to (a), (b)Y, (¢) or (d) in the previous
sentence or the source, delivery or purchase of power remain in
full force and effect.
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The ransmission nd distribution ili hall make
payments required under any _such demand-side management or

vati r r thi A n i 1 collect
i r n har vi in the Maine
Revised Statutegs, Title 35-A. '

Sec. 6. Transition benefits; utility employees. A transmission and
distribution utility may file with the Public Utilities
Commission a plan in accordance with this section for providing
transition services and benefits for eligible employees. For the
purposes of this section, "eligible employees" means full-time or
part-time employees of a transmission and distribution utility
who are not officers of the utility; who are responsible for
administering programs to promote conservation undertaken by the
utility at the direction or with the authorization of the
commission; who are employed by the utility on February 1, 2002;
and who are laid off as a result of the transfer of the
administration of programs to promote conservation to the Public
Utilities Commission pursuant to this Act.

The plan must be filed prior to the transmission and
distribution utility laying off eligible employees or 120 days
after the effective date of this Act, whichever is first. If
the plan is consistent with this section and the Public Utilities
Commission finds the plan reasonable, the commission shall
approve the plan. In approving a plan, the commission may
establish a reasonable date after which employees who are laid
off are considered not to be eligible employees.

1. Employee notice. Prior to filing the plan with the
Public Utilities Commission, the transmission and distribution
utility shall inform its employees and their certified
representatives of the provisions of the proposed plan and, in
accordance with applicable law, shall confer with those employees
or their certified representatives regarding the impact of the
proposed plan on those employees and measures to minimize any
resulting hardships on those employees.

2. Commission notice. While a plan is in effect, a
transmission and distribution utility shall file notice with the
Public Utilities Commission within 5 business days of laying off
any eligible employees.

3. Substantive plan. The transmission and distribution
utility's plan must:
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A. .Include a program to assist eligible employees in
maintaining fringe benefits and obtaining employment that
makes use of their potential;

B. For 2 vyears after the effective date of this Act,
provide to eligible employees retraining services and
out-placement services and benefits, including intensive
screening for vocational interests and aptitude;

C. Provide full tuition for 2 years at the University of
Maine or a vocational or technical school in the State or
provide other reasonable retraining services of value equal
to full in-state tuition for 2 years at the University of
Maine, at the discretion of the eligible employee;

D. For 24 months or until permanent replacement coverage is
obtained through reemployment, whichever comes first,
provide continued health care insurance at the benefit and
contribution 1levels existing during employment with the
utility; and

E. Provide severance pay equal to 2 weeks of current base
pay for each year of full-time employment and one week of
current base pay for each yvear of part-time employment.

The plan may include provisions for providing early retirement
benefits.

4. Cost recovery. The Publi¢ Utilities Commission shall
allocate the reasonable accrual increment cost of the services
and benefits provided under a plan approved by the commission
pursuant to this section to ratepayers through charges collected
by the transmission and distribution utility. All charges
collected must be transferred to a system benefits administrator
in the transmission and distribution utility and used to provide
services and benefits pursuant to the requirements of this
section.

Sec. 7. Interim programs. In order to avoid a significant delay
in the implementation of conservation programs pursuant to the
Maine Revised Statutes, Title 35-A, section 3211-A, the Public
Utilities Commission may use funds from the conservation program
fund established pursuant to Title 35-A, section 3211-A,
subsection 5 to implement on a short-term basis conservation

programs that the commission finds to be cost effective. The
commission is not required to satisfy the requirements of Title
35-A, section 3211-A before implementing such programs. Any
programs implemented under this section must terminate no later
than December 31, 2003. Funds 1in the conservation program fund
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not used for short-ferm programs under this section must be used
in accordance with Title 35-A, section 3211-A,

Sec. 8. Report. The Public Utilities Commission shall examine
the feasibility of requiring transmission and distribution
utilities to transfer the administration of contracts associated
with prior conservation efforts to the commission. The
commission shall report its findings and recommendations to the
joint standing committee of the Legislature having jurisdiction
over utilities and energy matters no later than January 1, 2004.
The joint standing committee of the Legislature having
jurisdiction over utilities and energy matters may report out
legislation to the 121st Legislature relating to the
administration of contracts associated with prior conservation
efforts.

Sec. 9. Appropriations and allocations. The following appropriations
and allocations are made,

EXECUTIVE DEPARTMENT
State Planning Office

Initiative: Deallocates funds to reflect the repeal of the
energy. conservation program within the State Planning Office
and the consequent elimination of one Policy Development
Specialist position. The deallocation amount for fiscal year
2001-02 assumes an effective date of April 1, 2002.

Other Special Revenue Funds 2001-02 2002-03
Positions - Legislative Count (-1.000) (~1.000)
Personal Services ($16,476) ($82,050)
All Other (15,438) (68,652)

Total ($31,914) ($150,702)

EXECUTIVE DEPARTMENT

DEPARTMENT TOTALS 2001-02 2002-03
OTHER SPECIAL REVENUE FUNDS ($31,914) ($150,702)
DEPARTMENT TOTAL - ALL FUNDS ($31,914) ($150,702)

PUBLIC UTILITIES COMMISSION

Conservation Administration Fund
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Initiative: Allocates funds for 3 Utility Analyst positions
and related costs associated with the administration of energy
conservation programs.

Other Special Revenue Funds 2001-02 2002-03

" Positions - Legislative Count (3.000) (3.000)
Personal Services $77,175 $324,135

All Other 1,222,825 975,865

' ————
Total $1,300,000 $1,300,000

Conservation Program Fund

Initiative: Allocates funds to capitalize the conservation

program fund to support the development of energy conservation

programs.

Other Special Revenue Funds 2001-02 2002-03
All Other $500 $500

PUBLIC UTILITIES COMMISSION

DEPARTMENT TOTALS 2001-02 2002-03
OTHER SPECIAL REVENUE FUNDS '$1,300,500 $1,300,500
DEPARTMENT TOTAL - ALL FUNDS $1,300,500 $1,300,500
SECTION TOTALS 2001-02 2002-03
OTHER SPECIAL REVENUE FUNDS $1,268,586 $1,149,798
SECTION TOTAL - ALL FUNDS $1,268,586 $1,149,798

Emergency clause. In view of the emergency c¢ited in the
preamble, this Act takes effect when approved.
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